IN THE FEDERAL HIGH COURT OF NIGERIA
IN THE ABUJA JUDICIAL DIVISION
HOLDEN AT ABUJA
ON TUESDAY THE 15 DAY OF MARCH, 2019,
BEFORE HIS LORDSHIP, THE HON. JUSTICE A. I. CHIKERE
JUDGE

SUIT NO. FHC/ABJ/CS/85/2018

BETWEEN:

MR, SISIKU AYUK TABE

MR, WILFRED TASSANG

DR. NFOR NGALA NFOR
PROFESSOR AUGUSTINE AWASUM
DR. CORNELIUS KWANGA

DR. HENRY KIMENG ; APPLICANTS .
ELIAS EYAMBE ESQ |
NALOVA BIH ESQ.

DR. OJONG OKONGO
10. DR. FIDELIS NDE CHE
11. SHUFAI BLAISE BERINYU
12, (MRS) NALOWA ESQ

PN bk

AND

1. NATIONAL SECURITY ADVISER RESPONDENTS
2. ATTORNEY GENERAL OF THE FEDERATION

JUDGMENT

Learned Counsel to Ihe Applicant commenced this action oy way of

Originafing Motion on Notice daled 25/01/2018 but filed on
26/01/2018 praying the courl for the following relief;
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1. A DECLARATION that the arrest of the Applicants in Abuja on
January 7, 2018 al Nera Holel, Abujo by the armed of the
Respondents without o wamrant of arest s illegal and
unconsiitutional as it viclates the Applicants' fundamental rights
to dignily of the person and personal liberty enshrined in Seclion
34 and 35 of the Constitution of the Federal Republic of Nigeria,
1999 (As Amended) and Atficle § and & of the African Charter
on Human and Peoples' Rights [Rafificafion and Enforcement}
Act [CAP ATQ) Laws of the Federation of Nigeria, 2004,

2. A DECLARATION that the detention of the Applicants since

January 7, 2018 till date by the Respondents in an underground
detention center at the Defence Inteligence Agency
Headquarters ot Abujais illegal and unconstitutional as it violates
the Applicants' fundamental rights to dignity of the person and
personal liberty enshrined in Seclion 34 and 35 of the Canstitution
of the Federal Republic of Migeria, 1999 (As Amended] and
Article 5 and 6 of the Aflican Charter on Human and Peoples’
Rights [Rafification and Enforcement] Act [CAF A10) Laws of the
Federafion of Nigeria, 2004,

. A DECLARATION that the detenlion of the Applicants since
January 7, 2018 till date by the Respondents without access to
their lawyers and family members is llegal and unconstitutional
as it violates the Applicants' fundamenial rights 1o fair hearing
gnshrined in Section 34 of the Constitution ol the Federal

Republic of Nigeria, 1999 (As Amended) and Aricle 7 of the
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African Charler on Human and Peoples' Rights (Rafification and
Enforcement] Act [CAP A10) Laws of the Federation of Nigeria,
2004,

A DECLARATION that the arrest of the Applicant on January 7,
2018 at Nera Hotel, Abujg by the armed agents of the
Respendents is illegal and unconstitutional as it violates their
fundamental rights to freedom of assemibly and association
section 39 and 40 of the Conslifution of the Federal Republic of
Migeria, 1999 [As Amended) and Arlicle 10 and 11 of the African
Charfer on Human and Peoples’ Rights {Ratification and
Enforcement] Act [CAP A10) Laws of the Federation of MNigeria,
2004,

- AN ORDER of this Honourable Caurl directing the immediate and
unconditional release of the Applicants from the ilegal custody
of the Respondents forthiwith.

- AN DRDER of this Honourable Courl compelling the Fespondents
to pay each of the Applicants the sum of N200,000.000 [Two
hundred milicn naira) as general and aggravaled domages for
the illegal violation of their fundamental rights to life, dignity of
person, tair hearing, health, freedom of movement and freecom
of association.

- AN ORDER  OF PERFETUAL INJUNCTION restraining  the
Respandents from further viclating the Applicants' fundamental
rights in any manner whatsoever and howsoever without lowful

justification.
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Accompanying the Criginaling Motion is Statement, 11 Boragraphs
Affidovit deposed to by one Paul Ochayi with Exhibil and o Written
Adldress,

Upen setvice, learmmed counsel 1o the Respondents filed o Motice of
Preliminary Objection challenging the jurisdiction of his courd to

entertain this suit on the following grounds:

. That the Applicant’s suit disclose no cause of action against the
Fespondents,

. That the applicants’ suil is wrongly commenced by way of
fundamental right enforcement.

€. That ine subject matter of this suit is not within Chapter IV of the
Canstitutian,

d. That there is na compelent alfidavitin support of the Applicant's
suit;

e. That this cowrt lacks the jutisdiction to hear ond determine the

Applicants suit,

Accompanying the Notice of Preliminary Chiection isa 5 Earagraphs

affidavit deposed 1o by one Friday Atu and a Written Address.,

Responding to the Notice of Preliminary Objection learned counsel to
the Applicants filed a 171 Edragraphs Counter Afficovit deposed lo by
one Barrister Fru John Nsoh and o 20 paragraphs Counter Affidayis

deposed to by Femi Falana SAN with exhibits and a Written Address.
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ISSUES FOR DETERMINATION

a. Whefher this court is vested with The juriscdiction fo enteriain this
suite
b. Whether the Applicants have made a case 1o be antitle to the

refiefs sought?

ISSUE A

Whether this court is vested with the jurisdiction to entertain this suif?

Leamead counsel to the Respondents contends that this Applicants
have not disclose any cause of action against the Respondents ar any
agency of the Federal Government of Nigeria. That there s nothing
on record to support the case of the Applicants against the

Respondents,

Learned counsel contends that the Applicants and theit Counsel are
cperating under the misconception that the Respondents suaed are
vicariously liable for the alleged acls of the unknawn armed securihy
men. He cifes Adekoya v. Federal Housing Authority [2008) 11 NWLR
(PI. 1099} 539 at 551, SPDC (Nig.) Ltd vs. X.p. FED LTD (2006]N14 NWLR
(P1. 1004] 189 @ 200 amongst other cases.

He contends that there is nothing on record 1hat shows that ihe
Responden| authorized the alleged and delention of the Applicants
or directed any armed securty agent. He cites Assistant Inspeciar

General of Police v. Ezeanya {201&) ALL FWLR {P1. 830} 1349 @ 1373,
B pRUE-COPY
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Learned counsel submits that the entire affidavit of the Applicants is
wced with clleged conduct of sarme unknown, unidentified, nameless
and foceless agency of the Respondent. That not even one of the
aleged ogency of fhe Respondents was idenlified. Tha! the
Applicants have foiled woefully to establish o nexus between this case
and the Respondents and he ciles APC v, PDP [2015) ALL PWLR (Pt.
791) 1493 and Ransome-Kuti and Ors ws Altormey General of the
Federation (1985) 14 NSCC Pt 2. 879

He submits that where the Applicants are sure that it was the Defence
Inteligence Agency that detained them, they cught to sue that
securty Agenay before the 2nd Respondent can be made a nominal
party. That the Applicants have not disclose ony cause of action
against the Respondents, as such the court should strike out the suit,
He cites Ojukwu v, Yar' aduag (2009) 12 NWLR [Pt.1 154] 50 P, 132

That the affidavit in supports of the Qrniginating Motion did not state
where the Applicants were detained neither was the source of the

information of Applicants arest ane delention stated.

Learned counsal submits that representative action or class action
cannot be commenced by waoy of enfarcements of flundamenial
human right. Thet by Seclion 46(1) of the Constitution of the Federa|
Republic of Nigerig, 1999 [As Amended) the action must be o
personal action. He cites Registered Trustees of FICM vs. lkwechegh

[(Z000) 13 NWLR (F1.683) 1@8. Thal the preombie of the Fundamental
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Rights (Enforcement Procedure} Rules, 2009 allowing for third party
enforce the right of others s unconstitutional, null and void being

conflicts with fhe exprass provisions of the Constitufion,

Learned counsel argued that itis the Applicants by themselves in law
saddled with the responsitility of depasing fo the affidavit in support
of the intiating process or ariginating process. That if for Ay 1edson
the Applicant cannot deposed to the Affidavit as o result of
incarcerafion, the subsequent deponent musl state wihy  Ihe
Applicant could not depose to the affidavit. That it was not done in
the present suil. He refers Order || Rule 4 of the Fundamenial Right
(Enforcement Procedure) Rules 2009 and Selraco (Mig) Lid v. Kpai
(2017) 5 NWLR Pg. 280 AT 302.

He concluded by urging the court to dismiss the suit.

Responding, learned counsel to the Applicants contends the
Freliminary Ohiection tokes no account of the validily of the clairms of
the claimant or plaintiff because it deals with the compelenca of the
suil. That the court should discountenance any argument made on

the substance of the case.

Learned counsel contends that the argument that the Applicants
have not disclosed any cause of action is misconceived as anly in
motters commenced by way of wiit of summons can defence raise
the objection of the malter not disclosing reasonable cause of action.
That a fundamental right suit is an action for the interpretation of

certain provision of the Constitution. That cause of action
= IL_.,——
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cutomatically inures in favour of the Applicant. More so, that it is anly
the case of the plaintiff that the court will examine to defermine
whether there is a cause of aclion of not. He cites Mokbil Producing
Unlimited v. LASEPA, (2002) LFELR 1887,

He contends that the deniatof arrest, detentions and departing of the
Applicants by Respondents doesn't nol divest the court of jts
jurisdliction. That the argument of the Respondents on the ground that
the Attormey General of the Federation should not be made oty is
WIong becouse the complaint in the instant suit s against the
Execulive Arm of Faderal Government of Migeria and as such the AGE
Is the proper porty to be sued. He referred the court to AG Kano v.
AGF [2007] LPELR 618 Page 628, Section 5(1), 147, 148 and 150 of the
Constitution of the Federal Renublic of Nigeria. 19992 (As Amended)

amongst other aulhorities,

Learned counsel argued that the Fundamental Right ([Enforcement
Procedure] Rules 2009 shares the same pedestal with the Constitution
anc overides the provisions of ofher statute. That the court has
departed from the narraw view that it's The actual person whaose right
has been infriinged or likely to be infriinged that caninstitute an acticn
in court for the enforcement of his fundamental right. He cites Mig
Stored Products Research Institute and Crs v. Mathias Ugwu and 1 1ors
[2013] 15 WRN 49, Nwankwo v, Cnoneze- Madu (2009] 1 NWLR {RE;
1 123) 671 &t 715 amongst cther cases,




Leamed counsel contends that the fundarmental rights of the
Applicants cannot be ordinarily taken away withoul an affrant to
justice. He cites Uzoukwu and Ors vs, Ezeonu |l and Ors [1991) & NWLR

(Pt 200) 708 at 741 amongst oither cases

He concluded by urging the court fo grant the reliefs sought in the

Originating Maoticn.

A cause of action has been defined in the case of Egbe Vs Adefarasin
(1987) 1 NWLR (47) 1 @ 20 where Oputa, JS5C (As he then was)

explained what amounts to o cause of action thus:

"Mow let us look at the meaning of cavse of action. It is
admittedly an expression that defies precise definition. But
it can safely be defined as the fact or facts which establish
or give rise to a right of action - it is the factual situation that
gives rise to judicial relief. A cause of action is to be
distinguished from a right of action. A right of action is the
right to enforce presently a cause of action. In other words,
a cause of action is the operative fact ar facts (the factual
situation), which give rise 1o a right of action, which it itself

a remedial right."

In erder for the court lo determine whether o party has a cause of
aclion it must examine the criginafing process. In the present case,
the Originaling Motion and the QCCOMPanying processes wil be
examined. See the case of EFCC & ORS V. ODIGIE (20712) LPELR-15324

where the court held:




"A cause of action and when it commences is determined

only on a petusal of the plainliff's action or claim",

I must be stated that in determining whether there = o cause of
action or reasonable couse of action it is dependent on whether the
case nas the charice of succeeding or there is a posible fight
accing to a party. See the case of Rinco Const. Co. v, Veepee Ind.
Ltd. (2005) 9 NWLR (Pt.929)85

"Reasonable cause of uction means a cause of action with
some chances of success. For a statement of claim fo
disclose a reasonable cause of action, it must set out the
legal rights of the plaintiff and the obligations of the
defendant. It must then go on fto set out the facts
constituting infraction of the plaintiff's legalright or failure of
the defendant to fulfill his obligation in such a way that if
there is no proper defence, the plaintiff will succeed in the
relief or remedy he seeks. The word "reasonable” means
fair, proper, just, moderate, suitable under the

circumstances.”

| have carefully examined ihe Originaling process and the
accompanying documents s the piesent case. The gamut of the
Applicants case is that the Respondents unlawfully arresled and
detagined them on the 7/01/2018 thereby wviolating their rights 1o
dignity of person, personal liberty, fair hearing, r’reedo;ﬂ of os-sen_wblf.f
and association, CEP}F&EdTRu&f&g"
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A5 rightly pointed aut By the leamed counsel to the Applicants, the
issue on fundamenial ngnt is a very important issue which deals
existence of mankind. See the case of Nig. Stored Prod. Rescar. Inst,
v. Ugwu (2013) 15 WRN 49 AT 74 where (he court held:

“The fundamental rights inhere in man because they are
part and parcel of mankind. They are the forefront dmong
the rights that enure to human beings. They are the fons e}

origo of human righis

I om alse in agreement with the leamed senior counsel to the
Applicants that when determining a reasonable cause of acfion, the
position taken or the defence put up by the defendant or respondent
is irelevant, See the case of Mabile Preducing Unlimited vs. LASEPA
(2002) LPELR 1887 (5C) where the courl held:

"Lt is now drite that in confirming whether there is
reasonable cause of action in g suit, it is only the wiit and
statement of claim that are considered by our
jurisprudence. Once these documents disclose frigble
issues capable of leading to the grant of reliefs, then the
court holds that a reasonable cause of action exists. At this

stage, the court does not look af the defence of the

defendants: that's a matter of joinder of issues to be trashed

cut at hial nor does it pay attenlion to the weakness in the

case presented by the plaintilf: which is a mafter to be

._d_.-"' . |', Y
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The submission of the leamed counsel to the Respondents that the
Appliconts have failed 1o identify the nameless and faceless officers
s a matter of evidence and o nconsequential because the
reasonable cause of dction is nol dependent of the defence bu on
the claims of the Applicant. More so, it will seem 1o the court that by
following the line of argument of the leamed counsel to the
Respondents will mean that that the court will determine the meril of

the case at this interlocutery stage.

The courls have been admionishad not to delve into the meril of the
case ar aninferlocutory stage, The submission of the learned counsel
that the Applicant did nol mention who Agency that parficipate or
menfion dnyone  that participated in the dlleged wrarg s
misconceived, See the case of NDALILE & Ors. v. NUPE & Ors. (2000)
LPELR-4585, the court held:

"It is also trite that a Court shall not, at interlocutory stage,

delve into the merit of the substantive matter

Il must akso be barne in mind thal by the noture of prefiminary
cojection, the issue musi be on grounds of law and not issues alei]
touches o the merit of the case. see the case of A-G. Federation v.
ANFP (2003) 18 NWLR (Pt. 851) 182 at p. 207, the court held:

“Preliminary objection, by its very nature, deals strictly with
law and there is no need for a supporting affidavit. In a
preliminary objection. the applicant deal with law and the

ground is that the court process has not complied with the
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enabling law or rules of court and therefore should be
struck out. "

In the circumstances, the onginating motlion and accompanying
process have disciose a reasonable cause of action. Whether the

Applicants succeed at the irial is a different thirg.

Learned counse! to the Respondent maintained the argument the
present action should have done personally and not by way of
representative action or class action. He saught from the court to
declare the provision of fhe Fundamental Right (Enfercement

Procedure) Rules, 2009 as inconsistent with the Conslitution.

The present action is not a represeniative action but a class. There s
nething in our legal jurisprudence that says that there cannot be more
than one plaintiff in a fundaomenial human right action where they

share o common WIS,

Again, from the arguments of the learned counsel o the Respondents
5 the fact that all the cases cited in support of his argument predats
coming into force the Fundamenial Rights (Enforcement Frocedure|
Rules, 2009. It was this line of arguments advance by the legmed
counsel to the Respondenis that lead to the coming inlo force the
current Fundomental Rights (Enforcement Frocedure) Rulas, 2009
which among things remove the issue of locus standi, technical
hiccups such as the present one advanced by the learned counsel to
the Respondents which was obtaincble in Fundamental Fights

[Enforcement Procedure) Rules, 1979
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By the current rules, any person can come to court on behalf of
another person to challenge an alfeged lundamental human right
abuse or as a class if the need arises. This is clearly seen in the
Preamble of the said Fundamental Rights (Enforcement Procedure)

Rules, 2009, Which orovidas:

"3 The oveniding objectives of these Rules are as follows:
(e) The Court shall encourage and welcome public
inferest litigations in the human rights field and no
human rights case may be dismissed or struck out for
want of locus standi. In parlicular, human rights
activists, advocales, or groups as well as any non-
governmental organisations, may institute human
rights application on behalf of any potential applicant.
In human rights litigation, the applicant may include
any of the following:

(i} Anyone acting in his own interest:
(ii) Anyone acting on behalf of another person;
(il Anyone acting as @ member of, or in the interest of

a group or class of persons;

(iv) Anyone acling in the public interest, and

(v) Association acting in the interest of its members or
other individuals or groups
This provision of the Fundamental Rights (Enforcement Procedure]
Rules, 2009 has been confirmed by the courts over time. See QDuUBU
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V. STEPHEN & ORS (2012) LPELR-19792(CA) and SAMBO & ORS v. OKON
& ORS (2013) LPELR-20394(CA)

Therefore, the provisions of the Fundamental Rights [Enforcement
Frocedure) Rules, 2009 is nol inconsistent with the Constitution of the

Federal Republic of Nigeria, 1999 [As Amended). | so hold,

On the issue of whether the Affidavil in support of the Qriginaling
Summons is defective, The pravisions of Order 1| Rule 4 of the

Fundamental Rights (Enforcement Frocedure) Rules, 2009 reads:

“The affidavit shall be made by the Applicant, but where
the applicant is in custody or if for any reason is unable to
swear to an affidavil, the affidavit shall be made by a
person who has personal knowledge of the facts or by a
person who has been informed of the facis by the
Applicant, stating that the Applicant is unable o depose

personally to the affidayit.”

This provision of the Fundamental Rights (Enforcement Frocedure)
Rules, 2009 clearly gives a person who Is abreast with lhe facts of the
case the right to depose to an affidavil stating other than the

Applicant who may not be able to depose to the facts pcersonally,

lam in agreement with the learned counsel 1o the Respondenis thal
the deponent one Paul Qchayi failed to state why the Appliconts ara
unable to depose personally to the affidavil, However, should the

courl term this as an issue that affects (he jurisdiction of the court to




entertain the suit? The answer i definitely in the Negative. See the
case of EFCC and Ors v. Chukwurah (2018) LPELR-43972 where the

court held:

“Similarly, the combined reading and application of the
Provision of Order 2 Rule 4 and Order ¢ Rule 1 of the
Fundamental Rights (Enforcement Frocedure) Rules 2009
tenders the failure of the deponent to state that the
Applicant is unable to personally depose to the affidavit a

mere irregularity which does not render the deponent's

affidavit incompetent”

Eequiring the deponent (o state categaorically, that ihe Applicants are
unable to depose to the affidavit is taking technicality too far, This
court and many ather courts have been eschewed against this line of
argument. In other words, learned counsel to the Respondent wants
this court to strike out er dismiss this suit at this stage of the Proceadings
simply because the deponent failed to state in the affidavit that the
Applicants are unable to depase to the a iffidavit, With due respect to
the learned counsel to the Respondenls this is lechr nicality taken to
the extreme. See the case of ANPP v, R.E.C., Akwa Ibom State (2008)
8 NWLR (Pt.10%0) 453 ot 548-549 where the court held:

“The hey days of technicalities are gone forever, The
court is now more interested in doing substantial
justice than relying on technicalities which can only

lead to injustice. The judicial process mulfuncﬂons
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and is discredited when it is bogged down by
technicality and is manipulated fo go from
technicality  fo technicality and thrives on
lechnicality. That is why at all times the tendency
towards technicality should be eschewed and the
determination to do substantial justice should remain
the preferred option and hallmark of the judicial

system."

In the circumstances, this court has juisdiction to entertain this suil and

the Preliminary Objection is dismissed for locking In merit,
ISSUE B

Whether the Applicants have made a case to be entitled to the reliefs
sought?

Learned counsel contends thal the detention of the Applicants since
M January, 2018 till days which is aver 15days without being charged
o court for any known offence is o violation of the Applicants
tundamental rights. That it is the duty of the courl ta safeguard the
rights and liberties that are guarantesd by the constitution, He ciles

Nawa v. At Ge, Cross River State (2008) ALL FWLR {P1. 401) Page 807

He contends that fundarmenial rights are rights that are inherent in
man By virtue of being a human and cannot be faken away from any
person without an affront to justice, He aifes Chiei [Mrs] Clufunmilayao

Ransome-Kuti and Ors v, AGF (1985) 2 NWLR (Pt 6] ;}ag?”g
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Learned counsel submits that the Respondents acted beyond their
powers by lacking the Applicants ond portraying them as criminals
which exposed them to untold embanassment, That the Applicants
werle dehumanized and subjected 1o Esychological and mental
torture without charging them to court. He cites Chinemely vs. P
{(1995) 4 NWLR (P1, 390) Pg. 457 ond Expu v. AGF {1998) 1 HRLRA (P.421)

He submits further that the refusal of the Respondents to allow the
Applicants access to their lwyers, doclors and family members is
ilegal and unconstitutional. He cites Chiet Gani Fawehinmi v, General
Sani Abacha (1994) 5 NWLR (Pt 4471 198 ot 202

Leamed counsel contends that the Applicants are entitled to
freedom of assembly and association, That the Applicants are entitled
to meef at Nera Hotel, Abuja without hindrance, He cites section 39
and 40 of the Constitution of the Federal Republic of Nigeria, 1999 (As
Amended)] and Arficle 10 and 11 of the African Charter on Hurman
and Peoples' Rights [Ratification and Enforcement) Act [CAP A10)

Laws of the Federation of Nigeria, 2004.

Learned counsel concluded by urging the court to award general
and agaravated damages o the Applicant, He cites Jim Jojav. C.O.P
Rivers State [(2015) 1 NH.R.LR. P.255 amonast other cases

Learned counsel to the Respondents did not file a Counter Adficlanit

to the Criginatinig Motion on MNotice bul relied solely on the Motice of

Freliminary Objection. GRETH {““E'Qﬁn?f?
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Itis the law that where a Party files an Nofice of Preliminary Objection
enly and the said cbjection fails, he will be taken o have concedad
1o the facts therein in the Originafing process. See the case of Omnia
(Nig) Ltd v. Dyktrade Ltd (2007) 15 NWLR (P1.1058) 576 at 628 where the
court held:

"Once a defendant has decided to challenge an action by
way of preliminary ebjection before filing his defence, he is
taken as having conceded all questions of facls as
contained..."
Again, a parly who was afforded a right of fair hearing on an issue
cannol be heard compldining cbout the cutcome thereafier. See the
case of ATAMAH & ANOR V., EBOSELE & ORS (2008) LPELR-3815 where
ine court held;
In its noture, a party who has or had every opportunity fo
present his case before the court and who fails to do so,

cannot be heard to complain...”

The paragraphs of the affidavit in support of O Jriginating Mation on
Notice having not been controverted by the Respondents shall be
deemed s frue, See the case of Digal vs. Nanchang (2005) ALL FWLR
(P1.240) 41 ot 44, where the court held:

"Averments in an affidavit which have not been
challenged or controverted in a Counter Affidavit is

deemed to be admitted as true CERTIFIED -ct:P‘t
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This court is bound to fgke the averments) paragraphs in fhe aflidawvit

in support of the Originating Mation on Notice as Irue.

The fundamental right of any individuals is at the core of SvVery man's
existence. See the case of MNig. Stored Prod. Resear. |nst. V. Ugwu
(2013)15 WRN 1 AT 74
“The fundamental rights inhered in man because they are
part and parcel of mankind, They are the forefront among
the rights that inure to human beings. They are the fons of

origo of human rights.

The provisions of the African Charter on Human and Peoples' Rights
(Ratification and Enforcement) Act (CAP A10) Laws of the Federation

of Nigeria, 2004 as | have held earlier are enforceable
Article 5 provides:

Every individual shall have the right to the respect of the
dignity inherentin @ human being and to the recognition of
his legal status. All forms of exploitation and degradation of
man  parlicularly slavery, slave trade, torture, cruel,
inhuman or degrading punishment and treatment shall be
prohibited.

Article 6 orovides: ; / I

Every individual shall have the right to hberhr cmd fo the
security of his person. No aone may be deprived of his

Freedom except for reasons and conditions previously laid

Wl Page



down by law. In padicular, no one may be arbitrarily

arrested or detained,
Article 7 provides:

Every individual shall have the right to have his cause

heard,
Article 10 provides:

1. Every individual shall have the right fo free association

provided that he abides by the law.

2. Subject to the obligation of solidarity provided for in

Arlicle 29 na one may be compelled to ioin an association.
Article 11 provides

Every individual shall have the right to assemble freely with
others. The exercise of this right shall be subject only to
necessary restriction provided for by law in particular those
enacted in the inferest of national security, the safety,

health, ethnics and rights and freedoms of ofhers,

These rights provided for have oeen violated by the uncontroveried
eviderice of the Applicants. See case of Okoebor v. Police Couneil
(2003) 12 NWLR (Pt.B34)444,

ST cOE
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In the cose of Director of State Security, Kwara Sh::ie V. Nuhu {2014)1
WRN 1 AT 139-140 the court hald:
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“Except where special damages are claimed,
damages claimed in an application for enforcement
of fundamental rights are in the nature of general
damages, The mere violation of respondent’s right to
personalliberty, as in this case, by the fact that he was
detained by the appellant for 17 days as against the
1 day within which he must be taken to court, entities

him to damages”

In the circumstances the court holds as follows:

. That the arrest of the Applicants in Abuja on January 7, 2018 at
Nera Hotel, Abuja by the armed cgents of the Respondents
without a warran! of arest is llegal and unconstitutional as it
violates the Applicants' fundamenteal nahts to dignity of the
PEBON and personal liberty-enshrined in Section 34 and 35 of the
Conslitution of the Federql Republic of Nigera, 1999 (A5
Amended) and Arlicle 5 and & of the African Charter on Human
and Peoples' Rights (Rafification and Enforcement] Act [CAP

A10) Laws of the Federation of Nigeria, 2004,

2. That the detentian of the Applicants since January 7, 2018 by the
Respondents in an underground detenfion center at the
Defence Inteligence Agency Headquarters af Abuje s jllegal
and uncenstitulional as it violates the Applicants' fundamenial

nghts to dignity of the person and personal liberty enshrined in
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Section 34 and 35 of the Constitution of the Federal Republic of
Nigeric, 1999 (As Amended) and Aricle 5 and 6 of the Aflican
Charter on Human ong Feoples’ Rights [Ralification and
Enforcement] act [CAP ATQ) Laws of the Federation of Nigeria,
2004,

- That the detention of the Applicants since January 7, 2018 oy e
Respondents withoul access to their lowyers and  family
members is illegal ond unconstifutional as i vioclates the
Applicants’ fundamental rights to fair Nearing enshrined in
section 34 of the Constitution of the Federal Republic of Nigeria,
1999 {As Amended] and Article 7 of the African Charter on
Human end Peoples’ Rights (Rafification and Enforcement] act
(CAP A10) Laws of the Federation of Migeria, 2004,

. That the arrest of the Applicant on Jonuary 7, 2018 at Nerg Hatel,
Abuja by the armed agents of the Respondents is llegal and
unconstitutional os it viclates their fundamenial rights to freedom
of assembly and association as enskrined in section 39 and 40 of
the Constitution of the Federal Republic of Nigeria, 1999 (As
Amended] and Article 10 and 11 of the Afficon Charter on
Human and Pecples’ Rights [Ratification and Enforcement] Act

[CAP ATD) Laws of the Federation of Migerig, 2004,
CERTIFI TRU
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S0 AN ORDER of this Honcurable Coaurl compelling the Respondents
e pay each of the Applicants the sum of M5,000,000 (five million
naira) as general and aggravaled damages for the illecal
violation of their fundamental rights to life. dignity of person, iair
hearing, healih, freedom of movement and freedom of
associafion.

6. AN ORDER ©OF PERPETUAL  INJUNCTION restraining  the
Respondants from further violating ihe Applicants’ fundamental
nants in any manne: wWihatsaever angd howsoever withaut Il

justification,
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HON. JUSTICE A. I. CHIKERE

JUDGE
1/03/2019
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